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Editorial 


There are many persons who look upon a discussion of methods of selecting and 
retiring judges as little else than academic. Having lived all their lives under a 
single system they can conceive of no change. This is particularly true of the 
great majority who have never known any system save that of popular election, 
so called. Even when deploring the glaring defects of this system they find it so 
unlikely, in their opinions, to be capable of radical change, that they become either 
apathetic, or else devote their energies wholly to devising schemes for bolstering up 
this institution and making it more serviceable. 

That the popular election of judges should have been experimented with in 
the United States was, of course, inevitable. Offices of all kinds were looked upon 
not only as the appropriate game of every ambitious person, but as the proper re- 
wards to party success. The judiciary had come to have political as well as purely 
judicial powers under our system of government and the people reached out for 
control. Lawyers acquiesced readily in the plan for popular selection of judges and 
short terms, and Jargely favor this doctrine today for reasons easily understood. 
The system not only makes of every lawyer a potential judge, but it turns over the 
judicial office very largely to the lawyer. It enhances his power. The judge, who 
nominally controls the bar, is made tame in the association of men thoroughly 
versed in practical politics. 

For a long time the popularly elected judge, holding usually for a short term, 
was good enough tor the raw communities which adopted the plan. Political ex- 
cellence was an ideal yet to be born. The minds of men were bent upon material 
advancement. In many localities the system produced very good judges. Where 
it did not produce good judges there was always the hope and the chance that it 
could be made to. In some localities this hope buoyed up the public spirit and ad- 
hesion to a doctrinaire form, in the face of admitted evils, for two generations or 
more, until the principles of the short ballot came to be accepted. 

In many local ties the elective system still yields acceptable results. Some very 
capable judges are fortunate in possessing the suavity, the unction, which makes 
them good candidates, but do not permit this popular quality to swerve them in the 
discharge of official duties. 

But in the larger communities the elective system has had a low percentage of 
successes. ‘T'he system has been largely responsible for our two greatest present 
evils: it has permitted the legislatures to dominate the field of procedural law, with 
inexpertness and selfish interest often apparent, and with such a division of respon- 
sibility that neither bench nor legislature can be held responsible for the short- 
comings of procedural law; it has also preserved an inelastic scheme of judicial or- 
ganization which absolutely negatives efficient performance by the judicial machine 
as a whole. 

That change is not impossible is evidenced by the fact that in the past two 
decades there has been a great deal of change in the details of popular selection of 
judges. On the theory that the voters can wisely select such technical experts as 
judges, if they wil! only be permitted to concentrate their thoughts on the subject, 
we have had the separate judicial ballot, separate judicial election, judicial primary, 
and non-partisan judicial primary and election. Apparently everything which can 
be done to make the doctrine work has been put to a trial. Some of these innova- 
tions are still quite new, but there is abundant evidence that they cannot do the 
impossible. As one writer has said, you can make a chicken cataleptic by holding 
its beak to a chalk-line, but you can’t teach it geometry. 
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The fact that our highest appellate courts do exercise political functions is 
often urged as a conclusive reason for the wholesale election of judges. A great 
deal can be said on both sides of this proposition. It is in the states where judges 
are elected for short terms that the judiciary has most appeared to block social prog- 
ress. It is only in states that elect judges that we have had recall agitation. But, 
at any rate, only a few judges exercise political powers. More than nine-tenths of 
our judges do not participate in the political function of passing upon the constitu- 
tionality of acts of the legislature. And it is among the trial judges, especially in 
the more populous states, that complaint concerning personnel are best founded. 


One who contrasts the popular election of judges with appointment by the 
governor, as the only two available methods, is only on the threshold of this great 
subject. If there were no escape from the shortcomings of popular elections (which 
usually are not elections at all, and are rarely popular) except through adoption of 
a system of direct appointment by the governor, for life, and with no opportunity 
for removal except by impeachment, there would be far greater reason for closing 
the debate. Govervors in practically all the states are politicians pure and simple, 
or else are compliant to the will of politicians. Governors come and go in swift 
succession. They escape responsibility by merging again in the herd after a brief 
exaltation. 

But if it be accepted that it is impossible for a numerous electorate to ever know 
collectively what qualities are needed for the bench, or to assay these qualities in 
the individual, or if it be accepted that the possessors of real judicial ability will 
seldom accept nomination, and much less seek it, under the harsh terms which pre- 
vail, then we are forced to devise some system of expert selection which is free 
from the dangers felt to exist in gubernatorial appointment. 

It is not difficult to formulate the need, as follows: that selection should be by 
some expert authority, answerable directly to the people for the due administration 
of justice. The paucity of suggestions in this field is attributable to the fact that 
we have never had any single authority responsible for the administration of justice. 
But such an auth»rity emerges whenever courts are provided with administrative 
organization and given a responsible executive leader. 

The presiding judge of a modern organized court is responsible for the due 
administration of justice within the territory and to the extent of the jurisdiction 
possessed by his court. But he cannot be held wholly responsible so long as pelitical 
accidents largely control the personnel of his force of judges. The possibility of 
enabling such a judicial executive to influence the selection of judges to his court, 
offers a solution, not only of the pressing problems involved in selection and tenure, 
but also of the problem of efficiency in the courtroom. 


Model Judiciary Article 

The National Municipal League, which 
has. rendered such valuable service in 
standardizing city charters, is now to 
undertake the drafting of a model state 
constitution. Other civic associations will 
co-operate by supplying drafts in their 
special fields. The American Judicature 
Society has been assigned the judiciary 
article. The various draft articles will 


first be published in the National Muni- 
cipal Review and will then become the 
subjects of discussion at the annual meet- 
ing to be held in Cleveland on Dec. 29, 
30 and 31. 

Several constitutional conventions are 
impending, Nebraska and Illinois coming 
first. In the minds of many students of 
civics the bracing up of state govern- 
ment is now the thing most needed to 
strengthen the national structure. 


Legal Education and Court Reform 


Address of Chief Justice John B. Winslow, of the Supreme Court of 
Wisconsin, Delivered at the 1919 Meeting of the American 
Bar Association 


As I reflect upon it now it seems as if 
my own legal education dates back to the 
prehistoric, not to say the paleozoic age. 
In the middle west in the early seventies, 
legal education was often a joke rather 
than a serious attempt at education. True, 
we had able lawyers, intellectual giants as 
they seem to us now, but they had attained 
their places in spite of rather than by rea- 
son of their legal education. 

To use a very homely expression, it was 
a time between hay and grass so far as 
the law student in the middle west was 
concerned. The old-fashioned lawyer who 
received young men into his office, directed 
their reading and occasionally quizzed 
them, had practically ceased to exist if, in 
fact, he ever existed in that region; the 
law-schools, on the other hand, were in 
their infancy, located principally in the 
East, used by comparatively few students, 
and furnished a very scant program of lec- 
tures, which were fully completed in one 
year. The result was that the average 
young man of the middle west who desired 
to be a lawyer, went into a law office, sat 
around for a few months or a year, read 
Blackstone and Kent, and such other 
works as he pleased, copied pleadings and 
other papers when requested, and finally 
persuaded a lawyer friend to move his ad- 
mission to the bar in the local nisi prius 
court, whereupon a friendly committee was 
appointed who gave him either a perfunc- 
tory examination or none at all, and rec- 
ommended his admission to the bar. Thus 
his legal education was completed and an- 
other lawyer was turned out to acquire his 
real education at the expense of luckless 
clients. 

The theory, more or less openly ad- 
mitted, was that if the young man had it 
in him to make a lawyer, he would make 
one anyway, however imperfect his pre- 
liminary study, and if he did not, he would 


fall out of the profession before long and 
go into some other business. 

This theory did not always work as con- 
templated by its advocates. True it was 
that the man who had it in him to be a 
good lawyer would in due time demon- 
strate his ability and make his mark in the 
profession, but on the other hand the man 
who did not have it in him to make a good 
lawyer, would not necessarily drop out but 
was likely to make a shyster, a successful 
trickster, a pettifogger, or a wooden- 
headed blunderer, staying in the profes- 
sion and bringing upon it disgrace and 
ignominy. 

Nor were the admissions confined to 
young men who had really studied law 
even in this unsatisfactory way : the deputy 
sheriff, the clerk of court, the justice of 
the peace, or. other official connected more 
or less remotely with the courts was ad- 
mitted with equal facility and celerity if 
he happened to have friends among the 
bar, and he too was turned out to prey 
upon the public and procure a legal edu- 
cation if possible at the expense of confid- 
ing clients. 

As I look back upon the situation now 
it seems almost incredible and I am 
amazed at my own unpreparedness at the 
time when I hung out my shingle with the 
sublime courage of ignorance and invited 
my fellow citizens to put their most impor- 
tant and delicate concerns into my hands 
for enforcement or adjustment. True I 
had had what seemed at the time quite a 
complete legal education; I had been a 
clerk in a busy law office for more than a 
year, had copied pleadings, contracts, and 
all the other papers incident to an active 
law business of the time, had watched the 
trial of cases, helped in their preparation, 
and read text-books as I could on the side, 
and finally had taken a year’s course in 
the law school then recently established at 
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my state university, and had received a re- 
markably handsome diploma certifying to 
my graduation with credit if not cum 
laude. In the law school I had taken lec- 
tures in contracts, real estate, pleading and 
evidence and criminal law. It seemed to 
me that I had well nigh exhausted the pos- 


-sibilities. In fact, I was sometimes in- 


clined to think that I had spent unneces- 
sary time and labor in my preparation for 
the profession. 

I look back with respect and affection to 
the professors in my law school; they were 
all able and successful practitioners at the 
bar. I obtained from them not only ab- 
stract knowledge of legal principles, but 
many useful suggestions as to the practice, 
but I am bound to say that there were 
some things which seem to me now of su- 
preme importance of which they gave me 
no inkling, and so far as I can remembér 
no mention was made of the lawyer’s 
duties to society, to the oppressed, and to 
the courts. Perhaps it was partly my 
fault, but I certainly left the law school 
with the same idea with which I entered it, 
namely that it was simply a place where 
one learned how to make a living. I com- 
menced the practice with no thought of 
the fundamental philosophy behind the 
law, or the importance of some comprehen- 
sive understanding of those great fields of 
human knowledge which have to do with 
social and economic relations. To me the 
law was a collection of fixed rules which 
had been gradually formulated by wise 
judges and legislators and which consti- 
tuted a separate and complete science not 
particularly concerned with other sciences. 
To doubt the wisdom and perfection of 
these rules was akin to lese majesty. If 
the rules did not fit human affairs, so 
much the worse for the affairs. 

In my mind the law was pictured as a 
practically perfect and logical science, ma- 
jestically and rightly indifferent to other 
sciences. If other sciences disagreed with 
the propositions laid down by the law, it 
behooved such sciences to correct their own 
conclusions not to find fault with the law; 
if unjust or ridiculous results were pro- 


OF THE 


duced in the course of the administration 
of the law by the lawyers and the courts, 
there was nothing to be done but accept 
them as inevitable. It was years before I 
began to see that these ideas were er- 
roneous and yet other years elapsed before 
I realized that it was my duty to give 
active aid to all movements looking to- 
wards a more comprehensive and phil- 
osophical education for the young lawyer 
than I had obtained. 1 am not claiming 
any patent on this discovery, nor any spe- 
cial preeminence in this field. There are 
many lawyers, judges, and professors in 
law schools, who have done and are doing 
great work along this line, whose activities 
have been most fruitful and far antedate 
mine; but I am well satisfied that the 
great bulk of the profession is yet indif- 
ferent or ignorant on the subject, notwith- 
standing the advance in thought during 
the last quarter century. 

The lawyer of the future will doubtless 
obtain his education in the law school. 
The great majority of law students now 
attend law schools, and the proportion is 
increasing every year. So the question 
whether lawyers are to receive this broader 
and more satisfactory education is unques- 
tionably a question which will depend for 
its answer on the law schools. To use the 
speech of the day, it is up to the law 
schools. 

Now I would not be understood as be- 
littling or undervaluing the work now be- 
ing done by the law schools. I know that 
entrance requirements in the way of gen- 
eral education are generally very much 
higher than they were a few years ago, and 
that the tendency is markedly upward. 
The law schools connected with the great 
universities have become real colleges, with 
courses on all major legal subjects and re- 
quiring an attendance of three or four 
years before graduation ; I know also that 
courses of study along historical and phil- 
osophical lines have been introduced in 
the larger institutions and doubtless this 
tendency will grow stronger as time goes 
on. 


The importance to the modern lawyer 
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of some move or less comprehensive study 
of economics and sociology can not, in my 
opinion, be ovestimated. He should take 
these sciences somewhere in his course. 
In this presence it will be unnecessary, I 
think, to enlarge.on this proposition, and 
yet I would spend a little time upon it in 
passing. 

The great interests of the world today 
are economic. Whether for good or ill 
“business” is the chief concern of twen- 
tieth century civilization. Modern busi- 
ness has brought with it the vast shop, 
armies of men in the employ of a single 
employer, the congested community, and 
all the problems of a life more complex 
and interdependent than any which the 
world has ever seen before. In such a life 
then must be much new legislation and it 
must deal very largely with economic sub- 
jects. Many of the laws in our great out- 
put of new laws are, in fact, but applied 
economics ; the whole field of regulation of 
public utilities is an economic field, labor 
legislation necessarily involves economic 
questions; problems of taxation, conserva- 
tion of natural resources, the prevention or 
regulation of business combinations, are 
essentially, if not wholly, problems of eco- 
nomics. 

So with the great increase in urban life 
and the consequent crowding together of 
great masses of people in cities, the prob- 
lems of sociology have become vastly more 
complicated and their solution not only 
more pressing, but more difficult. So- 
ciologists demand the equalizing of oppor- 
tunity, the abolition of special privilege, 
more scientific treatment of the criminal 
and defective classes, philosophic and just 
treatment of such great questions as labor 
disputes, sanitation, hours of labor, mini- 
mum wage, and others too numerous to 
mention. 

Legislation along new and untried lines 
to meet these demands, both economic and 
sociological, will unquestionably be very 
large in volume for a long time to come 
and the inclination to disregard and en- 
eroach upon constitutional commands and 
prohibitions will be very great. It will be 
no easy task to rightly and sanely guide 


this legislation, and it will be a task that 
can only be performed by an upright and 
courageous bar which as a whole com- 
mands the respect of the people. But not 
only must the bar be upright and cour- 
ageous, but it must have some intelligent, 
not to say expert, knowledge of the com- 
plicated economic and social problems 
which are to be dealt with, if it is to lead 
or take any effective part in guiding this 
new legislation along constructively pro- 
gressive lines. The blind can not lead the 
blind without danger of disaster. 

It is not merely because the lawyer may 
perhaps become a legislator that he should 
have knowledge of these sciences, though 
this will frequently happen, but it is rather 
because he will need that knowledge in his 
capacity as a citizen in order that he may 
give his fellow citizens the benefit of his 
thought upon proposed legislation, and 
also because the questions presented to him 
in his professional labors will deal very 
largely with economic and _ sociological 
problems. The litigation of the future— 
I mean the litigation which will be brought 
to the successful lawyer—will infallibly be 
litigation arising out of or involving in 
some way the commercial, economic and 
social legislation of the period; line fence 
litigation is a thing of the past, personal 
injury litigation has been shorn of its im- 
portance by reason of the universal pas- 
sage of workmen’s compensation laws, 
questions involving the validity and effect 
of modern laws regulating public utilities, 
business, taxation, labor, sanitation, and 
a hundred other economic and social in- 
terests, are the questions which will de- 
mand the attention of the bar. How can 
such questions be intelligently met by a 
bar and a bench ignorant of the great sci- 
ences upon whose principles such legisla- 
tion as I have named is supposed to rest? 
To ask the question seems to be to answer 
it. The lawyer should be abreast of the 
best thought of the day in these subjects, 
his legal education can not be considered 
complete otherwise. In addition to this 
I consider it very desirable that the law 
student should have his outlook broadened 
by some study of continental legal systems, 
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for the legal philosophers of the continent 
of Europe have made notable attempts to 
solve these same questions and we cannot 
afford to ignore their labors. 

However, the thought regarding legal 
education which I have chiefly in mind to- 
day is a different one and ‘it is. this: in 
every law school there should be emphasis 


laid (preferably by an eminent practicing 


lawyer or judge) on the duty which every 
lawyer owes to the state and to his profes- 
sion to actively assist in all movements 
looking toward improvement in our proce- 
dure, our court systems and our methods 
of administration of the law. I regard this 
as very important, especially in view of the 
conditions now surrounding us and the 
widespread dissatisfaction with the ad- 
ministration of justice by the courts. The 
complaint is frequently heard now that the 
courts are under capitalistic control and 
are not administering justice to the labor- 
ing man. The Bolshevist agitator’s first 
attack is on the courts; he knows very well 
that if confidence in the honesty of the 
courts be undermined generally among the 
people, his battle against existing govern- 
ments is half won. The demand for jus- 
tice is one of the most insistent demands 
of the human heart and when it is gener- 
ally believed that the courts are partisan 
or corrupt, there is almost certainly trou- 
ble ahead. I do not think or say that there 
is any such general belief now in this 
country, but I do think there is far too 
much of that belief abroad for the coun- 
try’s good. The Bolshevist attacks the 
courts because, as he claims, they simply 
jockey the poor man out of his rights un- 
der the forms of law, but the economists 
and the experts in political science make a 
different attack. They say that there are 
vastly too many delays and lamentable 
failures in the administration of the law 
and they ask why, with all our advances 
in science and knowledge, may not justice 
be had without denial.or delay as promised 
at Runnymede more than seven hundred 
years ago. The Bolshevist presents an in- 
dictment of dishonesty and the economist 
an indictment of inefficiency. Every time 


a lawyer wins a case by sharp practice, or 
obtains a judgment not justified by the 
merits of his cause, every time a court al- 
lows a case to be grossly delayed, every 
time a case travels back and forth between 
the trial and the appellate court a half a 
dozen times, every time refinements in 
procedure are allowed to become the con- 
trolling factor in a lawsuit, every time 
pettifogging is allowed to triumph over 
merits, and especially every time a big 
criminal escapes or gets a light punish- 
ment while the petty offender receives the 
limit of the law, a new and telling argu- 
ment is placed in the hands of every critic 
of the courts, whether his criticism be dis- 
honest and demagogic or honest and con- 
structive. I do not deem it necessary to 
argue the proposition that there is great 
room for improvement in our systems of 
court procedure, our methods of adminis- 
tration, and in our various court systems. 
If any one thinks to the contrary, I shall 
not enter into any controversy with him. 
Such a person I regard as hopeless, an 
Ephraim joined to his idols. It may be 
worth while, however, to mention some 
things in passing which bear upon the 
proposition. 

In one of our great states it takes four 
immense volumes of 1,300 pages each to 
contain the code of civil procedure of that 
state. In that state and in many others, 
tor that matter, it is quite possible for an 


astute lawyer to keep a case vibrating back. 


and forth between trial and appellate court 
for months and even years on practice 
questions alone before the case comes to 
trial on the merits. Again in every state, 
so far as I know, there are a great number 
of separate courts, independent. of each 
other, each having its own jurisdiction, 
sometimes vaguely defined and sometimes 
overlapping, and when a lawyer makes a 
wrong diagnosis of his client’s case and 
commences his action in the wrong court 
the client, instead of having his case trans- 
ferred to the right tribunal, is thrown out 
of court with a bill of costs to pay and 
obliged to commence over again in an- 
other tribunal. Again in nearly every state 
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appeals are possible from the inferior 
courts to higher courts and finally to the 
supreme court, or to an intermediate ap- 
pellate court, so that a pugnacious litigant 
can easily force his opponent to expend 
far more than the amount at issue in at- 
torney’s fees, thus making it. possible for 
a moneyed litigant to practically prevent 
the enforcement of a small demand 
through the courts, however just it may 
be. The delays and miscarriages of justice 
in criminal cases resulting from the oper- 
ation of useless and archaic legal ma- 
chinery are notorious. 

These are the things and others like 
them which the intelligent layman objects 
to, and which furnish specious ground for 
the attacks of the agitator and the econo- 
mist upon the courts. They are the things 
also that the profession should at once take 
measures to correct. 

Legislative regulation of the details of 
legal procedure is bald usurpation of the 
function of the courts. The courts orig- 
inally framed the rules of procedure and 
this was logical because the courts are held 
responsible for the results, but it is abso- 
lutely illogical and absurd to hold them 
responsible when the legislature excludes 
the courts from the regulation of proce- 
dure. The legislature may well lay down 
the framework, but should stop there and 
commit to the courts the working out of 
the details of: procedure by rules. Elas- 
ticity and adaptability may thus be ob- 
tained in place of rigidity. To restore the 
rule making power to the courts where it 
logically belongs, is to strike the fetters 
from the hands of the courts. When that 
is done we shall have made a long step 
towards the goal of uniform and simpli- 
fied procedure. 

Our unscientific and clumsy court sys- 
tem (if that may be called a system which 
is really an absence of system) is another 
obstacle in the way of prompt and efficient 
disposition of business by the courts. We 
have been fairly prodigal in our creation 
of courts. I suppose no nation ever had 
so many varieties of courts. It seems that 
there should be no difficulty in obtaining 
justice where there are so many courts, but 
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there is a manifest fallacy here. The ad- 
ministration of justice is one business, not 
a dozen different businesses, and it is a 
business conducted by but one principal, 
namely, the government. A merchant 
conducting a general mercantile business 
who should open a dozen different shops 
in the same city and equip each of them 
with a manager and a full staff of em- 
ployes, keeping in each shop a different 
kind of wares, and compelling customers 
wanting shirts inadvertently dropping into 
the overcoat shop to make a.trip to the 
other side of the city to the shirt shop, 
would be considered a candidate for the 
insane asylum or the bankruptcy court at 
once. No such business could succeed be- 
cause it violates all the principles of eco- 
nomics. But we do that very thing with 
our courts. True, courts are not depart- 
ment stores, but they have their business 
side and business should be conducted on 
business principles whether it be the busi- 
ness of a court or the business of a mer- 
chant. 

There is absolutely no reason why there 
should be so many courts of varying and 
overlapping jurisdictions, some busy and 
some idle a good part of the time, but all 
doing business in lofty disregard of each 
other ; there is no good reason apparent to 
my mind why the courts of a state can not 
be unified and made into one or two agen- 
cies under an administrative head who 
shall be endowed with power like the busi- 
ness manager of a department store to co- 
ordinate and direct the conduct of the 
court business of the state, utilizing the 


entire judicial talent, assigning judges to. 


the different branches as need arises, plac- 
ing them where they can do the best work, 
relieving congestion of business in one 
branch by sending there judges who may 
be out of work in another branch, and pro- 
viding judges of ability for the transac- 
tion of all court business whatever the 
amount involved. 

The great outstanding duty of lawyers, 
individually and collectively, at the present 
time is to put themselves behind all move- 
ments for simplification of court proce- 
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_ dure and for business organization or uni- 


fication of the court systems. Every law- 
yer should know his duty in this regard. 
when he enters upon the practice, instead 
of waiting ten or twenty years to acquire 
the knowledge by slow degrees. T'o accom- 
plish this result the law school must make 
education in this line a part of its course. 
I have already said that I think an emi- 
nent practicing lawyer or judge can bring 


this duty home to the mind of the student 
more successfully than can be done by one 
of the professorial body. The reasons for 
this belief are quite obvious, I think, and 
] will not go into them. When the bar is 
educated along this line and moves for- 
ward in a-solid united body to simplify 
procedure and unify court systems, instead 
of acting individually as now, the battle 
will be easily won. 


Study Bar Organization 


Conference of Delegates at American Bar Association Meeting Creates 
a Committee to Bring This Subject to the Attention of 


the Organized Profession 


At the conference of Bar Association 
Delegates held in Boston Sept. 2 the sub- 
ject of more thorough organization of the 
state bar associations was considered. The 
plan embodied in the American Judicature 
Society’s draft act to incorporate a state 
bar association (JourNAL, Vol. II, No. 4) 
was submitted in an informal way by the 
secretary of the society as a basis of dis- 
cussion. 

The plan, in brief, looks to an act to 
provide democratic control of the state bar 
association through a system of mail 
voting for responsible representatives. 
These representatives are called members 
of the Board of Governors. They are to 
serve for five years each and three are to 
be elected each year. This board of fifteen 
is given large executive powers, especially 
with respect to admission to practice, dis- 
cipline and disbarment. The plan looks 


to the ultimate inclusion in the organiza- - 


tion of every practicing lawyer, so that the 
“bar” (a nebulous body at present) will 
become identical with the “bar associa- 
tion.” This is on the theory that a lawyer 
not fit to associate with his colleagues is 
not fit to have clients or represent them in 
court. It looks to the effective disciplining 
of the bar by its own best sentiment, and 
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especially to the affirmative side of dis- 
cipline by making it emphatically a matter 
of self-interest for every lawyer to live up 
to the standard of ethics approved by his 
association. 

Mr. Elihu Root, chairman of the Con- 
ference, was the first to discuss the pro- 
posals, and he appeared to find a great 
deal of merit in them, strongly recom- 
mending that the Conference devote itself 
to a thorough study of the subject. Mr. 
Root also pointed out that the draft should 
show that the power to discipline, vested 
in the Association, should not imply that 
there is any lessening of the traditional 
power of the court to receive a complaint 
against any lawyer from any person. 

The draft does not intend to impose any 
such limitation and it is an easy matter 
to place this beyond conjecture by a slight 
addition to its text. 

There were several speakers to follow 
Chairman Root, nearly all finding some 
good in the ideas which had been sub- 
mitted. A motion was then voted to cre- 
ate a committee of five, with power to 
increase its membership by adding one 
member from each of the States, the duty 
of which committee will be to submit the 
plan widely to bar associations during the 
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coming year and obtain as much opinion 


as possible for a report to be submitted at 
the 1920 Conference. 


The draft act and argument published 


in this Journat for December, 1918, will 
be reprinted as a separate pamphlet, and 
copies will be available at the office of the 
sceretary to all who wish them. 


How Shall Judges Be Chosen? 


Defects and Merits of Popular Election Debated by Leaders of the 
San Francisco Bar—Excerpts From the Records of the 
Commonwealth Club of California 


In the August number of the JourNAL 
was published the temperate and informa- 
tive address of James Parker Hall on the 
subject of selection, tenure and retirement 
of judges by way of introduction to a 
somewhat thorough consideration of these 
vital matters. It happens that there was 
a few years ago a very interesting debate 
of the subject, the record of which is not 
available to the average reader, since it is 
contained in the “Transactions of The 
Commonwealth Club of California” (Vol. 
IX, No. 5, June, 1914). This record 
takes up the subject at the point of ap- 
proach of the average student of this sub- 
ject. It seems timely to reprint the more 
significant parts of the debate to make 
them available to the public. 

San Francisco is a city where men fight 
hard, play hard and think hard. Its 
Commonwealth Club has proved to be a 
great forum for the consideration of pub- 
lic questions and its published Transac- 
tions have shed light on a number of diffi- 
cult civic and economic problems. 

The debate arose over the report of the 
Club’s Committee on Selection of Judges. 
The committee, appointed two years pre- 
viously, comprised the following mem- 
bers: William Denman, chairman; Wal- 
ter Macarthur, Rolla V. Watt, Dr. Martin 
A. Meyer, Seth Mann, Allen G. Wright, 
Charles S. Cushing, and Warren Olney, 
Jr. The committee agreed upon a report 
recommending a change from the elective 
system to “some form of appointment” of 
judges, with the exception of Walter Mac- 
arthur, who submitted his views in a 
minority report. 


_for frequent elections. 


The reader should keep two facts in 
mind: first, that the majority report does 
not recommend the traditional American 
system of appointment of judges by the 
governor, subject to confirmation by some 
other authority. The inference is that a 
better source of authority for appointment 
than the gubernatorial can be found, one 
more expert, one more directly related to 
the judicial system, and one more closely 
responsible to the electorate. Chairman 
Denman, after submitting the majority 
report, expressly said that the committee 
wished to refrain from recommending a 
particular method in view of the work at 
that time undertaken by the American 
Judicature Society. Secondly, that the 
discussion was to some extent controlled 
by the fact that California then had the 
recall of judges and it was assumed by all 
speakers that the recall would be retained. 
A part of the argument of those who 
would depart from the elective system is 
based on the belief that this system is 
favored by many, not as an ideal plan of 
selection, but because it permits of fre- 
quent opportunities for retiring judges. 
But with the recall imposed by constitu- 
tional amendment, there is no longer need 
Involuntary re- 
tirement is always possible, and with this 
safeguard the people may safely adgpt a 
more expert form of selection. A really 
successful method of selection would go 
far to eliminate the evils of the recall be- 
cause with efficient judges the use of the 
recall would become so rare that it would 
lapse into disuse, though never lost, as has 
been the case with the legislative recall of 
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judges in Massachusetts. The legislative 
recall, it should be remembered, was con- 
demned quite as heartily in its experi- 
mental. stage, as has been the popular re- 
call in recent years. 


The Majority Report 


It is safe to say that there is no single 
evil in the governments of the states of 
the Union of which the public is more 
keenly conscious, than their inefficiency in 
the administration of justice. It is com- 
mon newspaper talk, the subject of numer- 
ous resolutions in public gatherings, and 
of planks in the platforms of various polit- 
ical organizations. Many remedies have 
been proposed, mostly changes in proce- 
dure, following the American practice of 
attempting a cure by directory legislation 
rather than the perfection of the adminis- 
tration of the governmental function com- 
plained of. In all the discussion there 
has been almost no comment on the one 
feature distinguishing the judicial system 
of our state from that of every other civil- 
ized Caucasion nation, namely the selec- 
tion of judges at general elections, to serve 
for short terms. In all the rest of the 
western world, including such radical 
governments as those of New Zealand, 
Australia, Great Britain and Switzerland, 
the judge is chosen by a qualified appoint- 
ing officer or board, with a tenure during 
good behavior and usually a pension on 
retirement. 

It is our opinion that it is much more 
than a mere coincidence that our ineffect- 
ive judicial system is found together with 
our refusal to accept the method of the 
remaining countries having our civiliza- 
tion in choosing persons qualified to direct 
the complicated and highly specialized 
duties of the courtroom. 

Specialized Nature of Judicial Duties 

If we may judge from the expressions 
of some of the speakers who came before 
the public in the recent election for a con- 
stitutional amendment allowing the recall 
for elective officers, including the judici- 
ary, and from the reception given them, 
there are many persons who believe that 
the duties of a judge can be discharged by 


any well intentioned man who has passed 
the bar and has an approachable and sym- 
pathetic nature. It is our opinion that 
the general public can be brought to see 
that the business of the courtroom is of a 
highly specialized nature, and that the 
certificate of admission to practice and a 
man’s amiable intentions, while quite 
necessary, are but a small part of qualifi- 
cations for. judicial efficiency. Once this 
is clearly understood, we feel that they 
will be as ready to utilize the same method 
in selecting a judge that they now do in 
selecting a city architect, namely, by elect- 
ing some qualified representative to do it 
for them. As we shall later point out, 
this confidence is based on a comparison 
with analogous reform movements 
throughout the United States and particu- 
larly in the State of California. 

The ordinary trial judge in our Supe- 
rior Courts has before him, in the con- 
tinuous succession of the crowded calen- 
dar, problems involving every branch of 
human activity. On one day a California 
judge will have to master an intricate 
scientific problem in electro-engineering 
in order to properly guide his jury in con- 
struing a contract between two power com- 
panies, or a power company and one sell- 
ing machinery supplies; on the next, he 
must acquire enough knowledge of rail- 
road transportation to rule on evidence 
and instruct his jury on a railway bill of 
lading, with its elaborate exceptions and 
clauses modifying the liability of the road. 
The usual rail shipment from the Atlantie 
seaboard to San Francisco may logically 
involve the railroading ‘methods and man- 
agement of half a dozen separate trans- 
portation corporations in fixing the liabil- 
ity for an injury. to goods en route. On 
the next day, the judge must construe an 
equally complicated charter party or mari- 
time bill of. lading, in the light of all the 
surrounding circumstances of marine ven- 
tures. Next perhaps he has an elaborate 
accounting, with all the ramifications of 
one of the many involved bookkeeping sys- 
tems to be closely followed and understood 
if his rulings are to be: sane, and the 
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examination of witnesses kept within de- 
cent bounds. Then he must solve some 
problem in strength of materials put into 
a steel skyscraper by a contractor who 
brings suit against his dissatisfied owner. 
A physician is sued for malpractice and 
there follows a scientific discussion on the 
germ theory of disease in determining 
whether the infection was inevitable or 
caused by neglect. Unless he can follow 
the reasoning of the scientific experts he 
will err in his rulings, the case be reversed, 
and the parties have the whole matter to 
fight over again. A hundred thousand 
gallon purchase of wine is not up to war- 
ranty, the chemists disagree, and the 
judge must accept or reject the elaborate 
instruction asked by each side in order 
that the scientific questions raised may be 
properly brought within the issues in- 
volved. To pass on these instructions he 
must have followed and understood the 
testimony of the chemists and viticul- 
turists. 


Difficulties of the Position 


These are but a suggestion of the daily 
problems which our highly organized and 
intricate civilization presents to the court. 
They are not difficulties which any at- 
tempt at simplification of procedure will 
eliminate. The intricacy and complexity 
is in the problem brought to the judge and 
not the method in which the law treats it. 
Necessarily, however, with the increased 
complexity of science and industry arises 
a corresponding complexity in the law 
governing them, and here again the diffi- 
culty is not with the legislator but with 
the complex subject matter for which he 
must make regulations. 

It is not contended, of course, that the 
judge must be educated to be at once a 
chemist, an architect, a transportation 
man, a sailor, an insurance manager or 
experienced in any of the various profes- 
sions or trades concerned in the cases be- 
fure him. It is essential, however, that he 
shall have the breadth and grasp of intel- 
lect, coupled with the quickness, certainty 
and adaptability, and, above all, the men- 
tal stamina, to meet the daily demands for 


instantaneous judgment and decision in 
the continuous rulings in the course of a 
trial. Many men to whose fairness and 
poise of mind we would be willing to en- 
trust the decision of a single controversy 
between us, would be total failures were 
they subjected to the strain of continuous 
trial work, coupled with the multitudinous 
vexations and trying routine of the calen- 
dar and of uncontested but not unimpor- 
tant matters. 

There is no more pathetic sight to the 
lawyer, than that of a weak and amiable 
judge whose confused and baffled mind 
has lost the thread of the testimony and 
with it the control of his court, and placed 
him at the mercy of a shrewd attorney, 
who is piling up error after error and 
making certain the reversal of the case in 
the event the jury decides against him. 
Once a judge feels his incompetence, it is 
more than likely that he will lose his in- 
tellectual grip in those simpler cases other- 
wise within his grasp, and yield himself to 
the virile force of counsel rather than 
place a strong hand on the essential facts 
and direct and assist the jury towards a 
decision on the merits. 


Technicalities Based on Distrust of Judges 


We are all familiar with the distinction 
between the portion of the law dealing 
with substantive rights and that shaping 
the procedure of cases. As we have before 
suggested, the former will necessarily be- 
come more complicated as it records the 
essential complication of our social, politi- 
cal and industrial organization. The law 
of procedure, on the other hand, has be- 
come unnecessarily intricate. and filled 
with pitfalls for the inexpert or inatten- 
tive. Too many cases are won or lost on 
mere technicalities, and yet these very 
rules controlling the details of procedure 
are based on a mistrust of the ability of 
the judge to direct the course of the liti- 
gation. The legislature commands with 
minute particularity the performance of 
acts as essential which could well be left 
to the discretion of the able judge, but 
which it hesitates to trust to men of the 
caliber given it by general elections. Per 
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contra, when we have the procedure 
weighted with all this formalism, it is only 
with the driving force of a strong intellect 
that the multiplicity of rules can be made 
to work successfully. 

What has been said refers to the native 
intellectual ability and force of the candi- 
date. It must be equally obvious that 
today, more than ever before, are pro- 
fessional aptitude, study, training and 
experience essential to the creation of an 
efficient judge. 

Are we capable of obtaining such a man 
at a general election of say a hundred 
thousand voters? Is not the intelligent 
voter compelled to admit, when once he 
has analyzed the prerequisites for the suc- 
cessful control of litigation, that he does 
not know and cannot know, without the 
expenditure of weeks of time and energy, 
who are the proper candidates to fill the 


half dozen judicial vacancies he is re- 


quired to vote upon at frequent intervals? 
Only the lawyers with spectacular prac- 
tices are ever heard of by the general 
public, while the very best of the judicial 
timber is almost unknown outside of the 
profession. 

If from what we have said you feel that 
the unsatisfactory conditions existing in 
the courts are largely contributed to by 
inefficiency of the personnel of the bench 
and that our search for simplification of 
procedure must be coupled with the search 
for more mental force and ability and 
broader sympathy and understanding in 
our judges, then even a cursory considera- 
tion of the present methods of judicial 
elections will make that impression a cer- 
tainty. 

Politics and the Bench 

In California and a number of other 
states, the judge has been taken out of 
partisan politics by removing his name 
from the party columns and preventing 
his nomination by party conventions. This 
reform flowed directly from the abuse of 
the influence of the political boss over cer- 
tain judges. The obligations arising from 
the securing of the nomination was be- 
lieved to be discharged at the expense of 
the litigants who had attorneys not close 


to the boss. The judge no longer has to 
bend his knee to those in control of a 
party machine, nor to fear the election 
when he may be illogically carried out of 
office by the overwhelming defeat of his 
party ticket. No longer is he tempted to 
placate this or that attorney strong in the 
party councils by an easy yielding of his 
arguments, a form of offending too elusive 
to expose him to any serious risk with 
the voter. The elected judge is now out 
of partisan politics, but he is, neverthe- 
less, in politics and, so far as his efficiency 
is concerned, in a form of political activity 
just as detrimental, if not more so. 

In California the judge is nominated 
by petition and must submit to two elec- 
tions, one in September and one in Novem- 
ber. As his functions prohibit his having 
any political policy, he cannot have the 
assistance of any of the regular political 
organizations. He must in some way lift 
his personality out of the mass of citizens 
so that the voters will at least know he is 
a candidate. The two most successful 
methods are joining and participating in 
the great fraternal social organizations 
and entertainments, and the use of the 
newspapers to exploit the spectacular and 
yellow incidents of trials pending before 
him. It-is safe to say that the nine or 
ten months preceding the election of 
judges show a diminishing in the efficiency 
of the candidate for re-election of not less 
than fifty per cent. Nothing is more con- 
ducive to disgust with our institutions 
than to hear of a judge, who in the morn- 
ing tells you of the corruption and venality 
in certain branches of the police service, 
that he spent the evening at the Police- 
men’s Ball, smiling genially in the faces 
of the particular officers whose evil con- 
duct he has depicted, shaking them by the 
hand and lending to them the apparent 
prestige and moral support of his high 
office. We have all heard of the judge who 
helped his way to the bench with the sing- 
ing of questionable ditties at after dinner 
frolics of great fraternal organizations; 
of the judge who kept the sympathy of the 
underworld by drinking, carousing and 
dicing in public places; of the judge who 
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spent,more of the afternoon hours at the 
racetracks and in the drinking cafes than 
on the bench; of the judge who emerges 
from his chambers into the courtroom, 
surrounded by the reporters, for whom he 
will so shape up a case involving a sala- 
cious or meretricious incident in some un- 
happy family, that it will have high news 
value. 
Requirement of Courting Publicity 


These are but the more obviously dis- 


tressing incidents. But equally impairing 


to the efficiency of the bench is the loss of 
time and energy by the self-respecting and 
capable judge who knows, for it is a fact, 
that he must court publicity gr he will be 
retired by some shrewder and less scrupu- 


lous campaigner or some opponent more 


fortunate in capturing a momentary popu- 
larity near election day. The longer the 
conscientious man is on the bench, and 
hence the more valuable he is as a public 
servant, the more keenly do we expose him 
to this anxiety regarding his re-election. 
Defeat means a return to the bar without 
a brief, his clients attached to other at- 
torneys, and he at middle age and beyond, 
without the magnetism of younger men to 
draw to him acquaintances and make new 
professional bonds. His common sense 
recognition that the system compels him 
to court publicity justifies the sacrifice of 
time, energy and concentration on the 
cases before him. The marvel is that we 
have as much character and ability and 
intellectual integrity on the elective bench 
as we find there. The more honor to those 
who have it, but the more obvious the de- 
fects of a system which makes exceptions 
of those men who have the qualities which 
should be common to all its creatures! 


Experience With Appointed Judges 


Probably there is no community in the 
state in which the people and bar are bet- 
ter satisfied with its trial bench than the 
county of Alameda. For a number of 
years the court has been so organized that 
if several sets of litigants with their wit- 
nesses appear before any one of the judges, 
the second, third and fourth on the calen- 
dar are asked to wait while the bailiff goes 


to each of the other departments to see if 
their cases cannot be heard on that day 
by some other judge. The chances are 
always strongly in favor of a hearing on 
the day set, with the maximum of effective 
despatch for court, lawyer, litigant and 
witnesses. Despite the extraordinary 
growth of the county, these judges are 
within six weeks of their calendar; that is 
to say, if your attorney is ordinarily active, 
you may be sure that a case will be heard 
within six weeks of the framing of the 
answer. There is a minimum of techni- 
cality in the trial and concentration and 
despatch mark the proceedings. Five out 
of six of the judges were appointed to 
their positions by various governors. They 
came in on vacancies created by death or 
resignation during the terms of their pred- 
ecessors and have been kept in by the 
voters since that time. As they are all 
Republicans, and the county is overwhelm- 
ingly Republican, they suffered no risk of 
defeat during the days of political judicial 
elections. They are now so well known 
that their position is practically one of 
life tenure. 

Within a few months a similar system 
of distributing business has been inaugur- 
ated by the presiding judge of the city and 
county of San Francisco. Thanks to his 
force and efficiency, the plan has a good 
start, and we hope for better things here. 
The interesting thing about this move- 
ment is that this judge, who is the first 
presiding judge to take a determined stand 
for any general improvement in our Su- 
perior Court conditions, was appointed by 
a governor to fill a vacancy. While he, of 
course, cannot put mental stamina or a 
keener mind in any other judge, his reor- 
ganization will tend to a maximum of effi- 
ciency with such material as we have, some 
of which is-as conspicuously good as some 
is conspicuously weak. 

Change in Public Opinion 

We have before suggested that there is 
evidence of a change of public opinion re- 
garding the wisdom of choosing at gen- 
eral elections officials whose functions 
require expert knowledge. The state con- 
stitutional amendments changing from 
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appointed to elected judges were a part of 
the general agrarian democratic movement 
of the early decades of the last century, 
and all but twelve states adopted the elec- 
tive system. No state has made such a 
change within recent years. On the con- 
trary, democracy has found that it at- 
tained a higher efficiency in governing our 
more and more complex social and eco- 
nomic organization by cutting down 
rather than increasing the number of 
elective offices. The commission of a few 
really representative men of general abil- 
ity, whose duty is to select proper experts 
and other employees, elected on what is 
popularly called the Short Ballot, repre- 
sents the modern idea of American govern- 
mental administration. That this conclu- 
sion is not based on a mere academic hope 
is apparent from the fact that over three 
hundred and fifty American cities have 
adopted the commission plan of govern- 
ment within the last few years. 

California has not been behind in the 
number of its cities governed by small 
commissions. This state, however, affords 
a more conspicuous example of a vigorous 
democratic reform movement, availing 
itself of the method of appointment where 
it seeks efficient officials. 


New Judicial Bodies Appointive 

Probably no judicial body in the state 
wields more power for good or evil in a 
single decision than the State Railroad 
Commission. This body adjudicates the 
rights between whole communities in fix- 
ing railway rates. It may wreck the busi- 
ness of a city or destroy a manufacturing 
district. Its occupants above all must be 
men having supreme judicial capacity 
coupled with executive force and energy— 
just the qualities required in a trial court. 
For years this body was elected by the 
people. Very recently, as the highest 
achievement of the democratic revolution 
accomplished by the Progressive party of 
California, this body was made appointive 
and the recall provisions of the constitu- 
tion, considered at the same time, were 
not applied to its members. 

An equally significant incident in that 
movement was the deprivation of the 
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elected judiciary of the determination of 
disputes between employers and employees 
regarding the amount and extent of, and 
compensation for, injuries received during 
employment. This was one of the prolific 
sources of litigation before the elected 
judges. The right to vote on the judge 
who was to decide these vital issues to the 
laboring man was regarded by many as 
one which he, with his strong democratic 
tendencies, would never surrender, yet we 
find organized labor framing and success- 
fully campaigning for a law which gives 
to an appointive expert body an almost ex- 
clusive and final jurisdiction over the 
questions of fact in such contests. Not 
even to these judges—for that is what the 
Industrial Accident Commissioners are— 
is the recall applied. 

The average citizen is more constantly 
affected by the rates for public utilities, 
water, light, heat, telephone, car fare, etc., 
established by elected boards of supervisors 
and city councils, than by any other class 
of adjudication. The constitution has 
given permission to the communities of 
this state to abandon these elected rate 
judges and place the determination of 
such questions in a board appointed by the 
governor. At every election the citizens 
of more and more of our towns and cities 
are choosing the appointed expert body in 
preference to their elected representatives. 

No one observing contemporary political 
movements can feel that the cause for the 
appointive judiciary is hopeless. On the 
contrary, we have every reason to expect a 
favorable response to a movement to that 
end based on a showing of the failure of 
the elected judge to efficiently administer 
his office. 

Protection by the Recall 

There is one matter that we have not as 
yet touched upon, and that is the peculiar 
power of American courts to declare an act 
of the legislature unconstitutional. The 
outcry against the abuse of the exercise of 
this power to defeat popular enactments 
arose only after the elective judicial sys- 
tem had been in operation for over half a 
century. It has ceased with the passage 
of the recall, which the public evidently 
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regards as a sufficiently strong monitory 
agency to compel the judge to give heed to 
the growth of any strong popular desire 
which has reached the stage of legislation. 
Some time before the passage of the re- 
call, however, our Supreme Court had 
adopted a rule of construction requiring 
the unreasonableness of the legislative act 
to be shown beyond a reasonable doubt 
before it would deem it unconstitutional, 
under which it has held almost uniformly 
that the more recent popular reforms were 
valid. 

While we cannot agree with those who 
desire to use the recall as a weapon to 
shape judicial decision, it is apparent that 
those who justify such coercion should be 
satisfied with the appointive system, 
coupled with the recall. The election of 
judges produced the very type of men for 
whom the recall was demanded as a rem- 
edy. Having obtained it, they should be 
only too glad to welcome any scheme 
which will bring better men to the bench 
in the first instance. 


Objections Considered 


To the above argument various sugges- 
tions are made. First, it is said that, al- 
though our judges would be more efficient 
and hence the delays and reversals and 
unnecessary expense and loss of time thus 
diminished, the ‘people cannot be made 
conscious of this, and therefore would not 
accept the system; or, if they did, would 
be uneasy under it. That is to say that 
the people are too stupid in governmental 
matters to pick the best system. Our an- 
swer is that we have more confidence in 
the sound common sense of the American 
public. If the system we proposed is best 
for our complex social and economic or- 
ganization, they will adopt it just as they 
have adopted the commission form with 
its extensive appointive powers, the ap- 
pointed public utility commission, with its 
wide reaching rate making adjudications, 
the water commission and the workmen’s 
compensation commission, all of them dis- 
charging judicial and administrative func- 
tions intimately and powerfully affeeting 
private and public interests. 


The second suggestion is that the people 
have not sufficient intelligence and politi- 
cal capacity to choose a competent man, 
who will make the necessary investigations 
to discover the proper persons to sit on the 
bench. This is an anomalous position, for 
it is apparent that it would be much easier 
to pick out, at a general election, a man .of 
good judgment and common sense who 
would spend the necessary time and effort 
to search out psoper judicial material, 
than for the electors themselves to canvass 
the dozen or fifteen candidates who present 
themselves and hunt down the dozen or so 
more who should be urged to run. It 
would seem that choosing, at a general 
election, one qualified to select judges is 
entirely within the capacity of the mass 
of intelligent voters. Certainly if they 
cannot do this it is absurd to suppose they 
can choose the various judges themselves. 

A third objection is purely casuistical. 
It is that if the mass of the péople at a 
general election is competent to recall its 
judges, it is competent to discover judicial 
material at such general elections, and 
there select the occupants of the bench in 
the first instance. This argument entirely 
ignores the fact that the qualifications of 
the men capable of becoming successful 
and efficient judges are not generally 
known, whereas, if a man is grossly offen- 
sive on the bench or is grossly incompetent 
in that public position, it may become pub- 
lic knowledge in such a way that the 
public at a general election may intelli- 
gently act upon it. 

Findings of the Committee 

We summarize the foregoing findings as 
follows: 

(1) Your committee finds that ineffi- 
ciency in the administration of justice is a 
universally recognized evil in the govern- 
ment of American states, who alone of all 
the governments of the civilized world 
have the system of élected judges serving 
for short terms. 

(2) That while honesty and good inten- 
tions are necessary in the judge, as in all 
public officers, efficiency in the position 
requires breadth and grasp of intellect, 
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quickness, certainty and adaptability and, 
above all, mental stamina, together with 
exceptional professional training and ex- 
perience. 

(3) That the lack of these qualities 
puts the judge in the power of the shrewd 
and forceful attorney, leads to timidity, 
uncertainty and error in the rulings of the 
court, and sluggishness in the progress of 
litigation. 

(4) That while proeedure may be sim- 
plified, the actual problems presented to 
our courts grow more and more complex 
with the more complex organization of our 
civilization, and the need for greater men- 
tality in the judge correspondingly in- 
creases. 

(5) That the information as to the men 
having the requisite qualifications is not 
within the reach of the average intelligent 
citizen and that hence he is not qualified 
to make a proper choice at a popular elec- 
tion. 

(6) That under the elective system, 
every judge, though no longer in partisan 
politics, must be a political vote seeker, 
and his long campaign at once impairs his 
efficiency during its continuance and, with 
its temptations to favor powerful organi- 
zations controlling votes and to seek ad- 
vertising in the press, is likely to impair 
permanently his moral character and judi- 
cial balance. 

(7) That the uncertainty of tenure and 
offensiveness of campaigning are not only 
unfair and demoralizing to the judges who 
serve us, but prevent many of the best 
qualified men from becoming candidates. 

(8) That various judges in this vicinity 
who have been appointed have demon- 
strated their efficiency and given great 
satisfaction. 

(9) That the selection of judges at 
general elections was a product of the 
democratic movement in the earlier half 
of the last century, when the country was 
sparsely inhabited and the candidates were 
well known to the electors. 

(10) That since the growth of large 
cities with their more complex organiza- 
tion, the democratic reforms have turned 
to the short ballot, with its appointive sys- 


tem, for officials requiring high standards, 
professional character and ability. 

(11) That in California the change 
from elected court to appointed commis- 
sioners in the determining of injuries to 
laborers; and from elective to appointed 
officers in adjudicating railway freights 
and fares, and the rates for water, gas, 
light, heat, and telephones, all indicate a 
readiness to listen to the proposal of the 
appointment of judges as a remedy for the 
inefficiency of our courts. 

We therefore propose that the constitu- 
tion be so amended that the people shall 
select their judges through appointment 
by some official elected by them ; that when 
so selected they serve during good be- 
havior, remaining subject to removal un- 
der the present provisions; that is, either 
through the people’s representatives in the 
legislature, by impeachment or joint reso- 
lution, or directly by the people through 
the agency of the recall. 

Hersert C. Morritt, 

SerH Mann, 

WARREN OLNEY, JR., 

WILLIAM DENMAN, Chairman. 


I] am in full aecord with the cleven 
numbered findings.of the foregoing report, 
and with the proposed amendment of the 
constitution with which it concludes, ex- 
cept that I am not in accord with the 
suggestion that appointed judges be sub- 
ject to removal directly by the people 
through the agency of the recall. I think 
it no more necessary that appointed judges 
be subject to recall than appointed mem- 
bers of the Railroad Commission or the 
Industrial Accident Commission. 

ALLEN G. WRIGHT. 


The question of the advisability of ap- 
plying the recall to judicial officers was 
not considered by the committee. They 
accepted it-as a given condition in the 
problem presented to them. 

WaiLLIAM DENMAN, Chairman. 
Report by Walter Macarthur 

Mr. Macarruur: I am sure, after hear- 
ing the very able report which has been 
presented by the chairman of the commit- 
tee, that you feel there is little or nothing 
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to be said on the other side of ‘this ques- 
tion. I do not think I am violating any 
confidences or divulging any secrets when 
I say that that was the opinion of the 
chairman of the committee himself when 
he first presented his report to the com- 
mittee. I may say, further, that the com- 
mittee, with a single exception, seemed to 
agree with the chairman. However, upon 
the principle that there are two sides to 
every story, even though one of these sides 
may not amount to very much, it was 
thought well to make an effort at present- 
ing the other side of this particular story. 
And so, by a process of natural ‘selection, I 
was deputed to present the other side— 
whether because of my proclivity for mak- 
ing a mountain out of a mole hill, or for 
saying a great deal about nothing at all, 
or because, there being little to be said, I 
might safely be trusted to say it, I do not 
know. I leave that to you gentlemen to 
decide. I can only say that I was per- 
fectly willing to undertake the task of pre- 
senting the other side of this question, 
although I could have wished that it had 
been entrusted to abler hands. However, 
I have, in conformity with the wishes and 
by the consent of the committee, prepared 
the following brief and feeble defense of 
the elective judiciary : 

The advocates of an appointive judici- 
ary direct our attention to what they de- 
scribe as “the one feature distinguishing 
the judicial system of our state from that 
of every other civilized Caucasian nation, 
namely, the selection of judges at general 
elections, to serve for short terms,” rather 
than by a “qualified appointing officer or 
board, with a tenure during good behavior 
and usually a pension on retirement.” 

In these terms we find a statement of 
both cause and cure for the alleged ineffi- 
ciency of eur state governments in the ad- 
ministration of justice. 

This statement is contrary to the ordi- 
nary conception of democracy in govern- 
mental affairs. In the current view, de- 
mocracy consists in the direct, immediate 
and constant participation of the individ- 
ual citizen in the selection of the persons 
who occupy the offices of government. In 
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the matter of judges at least, we are told, 
democracy is a failure. 

The familiar saying that “the cure for 
the evils of democracy is more Gemocracy” 
finds no acceptance among the advocates 
of the appointive system. In their view 
the cure for the errors of public judgment 
lies in recourse to the infallibility of pri- 
vate opinion and personal preference. 
There is wisdom in numbers—provided 
the numbers be small and carefully se- 
lected ! 

The proposal to change the method of 
selecting judges is predicated upon the 
“complicated and highly specialized duties 
of the courtroom,” a condition, in turn, 
arising from the increasingly complex 
character of industry. Judges are called 
upon to decide issues involving questions 
of the most intricate technical nature. Up 
to this point there is an agreement, as to 
certain particulars, between the propo- 
nents and the opponents of the appointive 
system. 

Objections Stated 

First, it is agreed that we can not hope 
to secure as judges men personally expert 
in all the issues presented in court; sec- 
ondly, no mere simplification of procedure 
can obviate the need of expert judgment; 
thirdly, the increasing complexity of the 
“duties of the courtroom” creates a corre- 
sponding demand for men of large mind 
and powerful intellectual grasp. 

‘These are matters concerning which 
there is little or no room for dispute. It 
does not follow, however, that the remedy 
proposed will relieve the situation. 

In effect, we are told that the present 
method of selecting judges is inefficient 
because of the changed character of liti- 
gation; that the present method is an 
elective one; consequently, the remedy lies 
in changing the method from election to 
appointment. The argument, as thus 
stated, has the merit of simplicity, but it 
is inconclusive for the reason that it savors 
of change for change sake. 

It has been well said that simplicity is 
the essence of all greatness. If simplicity 
were in itself an assurance of merit we 
might safely accept as final the judgment 
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that the remedy for the defects of our 
judicial system consists solely, or at any 
rate primarily, in a change from the elec- 
tive to the appointive system. 

Unfortunately, the case is not so 
simple as it may appear. The argument 
presented in favor of the appointive sys- 
tem of itself proves the difficulty rather 
than the simplicity of the problem. 

In the first place, we are told that much 
of the trouble in dealing with questions of 
this kind lies in “the American practice of 
attempting a cure by directory legislation, 
rather than the perfection of the adminis- 
tration of the governmental function com- 
plained of.” It would seem that the pro- 
ponents of the appointive system have 
fallen into the very error which they 
deprecate. 

If the term “directory legislation” may 
be construed to imply effort aimed directly 
at a given object, it would seem that the 
method proposed in the present instance 
comes well within that definition. We 
respectfully submit that the proposal un- 
der discussion falls somewhat short of our 
conception of the “perfection of adminis- 
tration.” 

In the other instances cited in favor of 
the proposed change we note the assump- 
tion that the successful administration of 
affairs by appointed officials proves the 
soundness of the view in favor of an ap- 
pointive judiciary. An examination of 
these instances shows that in some respects 
they prove too much, in others not enough. 

Appointed Judge 

Reference is made to certain instances 
in which judges appointed by different 
governors have proved highly satisfactory, 
so much so that they have since been 
elected and re-elected, so that now “their 
position is practically one of life tenure.” 
The significance of these cases lies in the 
last mentioned particular. Although ap- 
pointed in the first instance, these judges 
are in reality a product of the elective 
system. 

In making an appointment to the bench 
the Governor is bound to consider the 
views of the public. The appointee him- 
self, although owing his office originally 
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to the appointing power, is bound to con- 
duct himself in deference to public opin- 
ion if he would retain his position. The 
fact that the choice of the Governor has 
been confirmed by the voters is in itself a 
refutation of the charge that the voters are 
unable to discriminate in the selection of 
judges. On the whole, these instances are 
to be credited to the elective, rather than 
to the appointive system. 

Of tourse, it may be said that in these 
instances the public choice was pre-deter- 
mined by the character of the appoint- 
ment originally made; that the public 
have merely confirmed a choice previously 
made for them, a choice in making which 
they might have been less fortunate had 
it been left to themselves in the first in- 
stance. 

The weight of this contention can only 
be determined by a comparison in general 
between the character and services of 
judges selected by both methods. Such 
comparison must, in the nature of things, 
be largely speculative, according to indi- 
vidual predilections. It is indisputable, 
however, that in the case of efficient 
judges who have originally been appointed 
and afterward elected, the credit in the 
long run lies with the elective system. 

To say that in certain instances these 
judges, being members of the political 
party largely predominant in their dis- 
trict, were free from the fear of defeat— 
in other words, were certain of confirma- 
tion by the voters—does not affect the 
elective principle. The meaning, if any, 
to be derived from this statement is that 
partisanship in the selection of judges 
may in certain circumstances prove to be 
a good thing. 

Thus the proponents of the appointive 
system may be quoted against themselves. 
It happens, however, that no particular 
significance is to be attached to the politi- 
cal phase of the instances referred to. 

Politics Not Important 

If there be one thing that is clearly 
demonstrated, not by theory or specula- 
tion, but by actual experience in the elec- 
tion of judges, it is that party politics 
counts for little in this particular. We 
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need but reflect for a moment upon the 
facts concerning the political associations 
of the judges in this locality to observe 
that these associations have had little or 
nothing to do with their election. It is not 
supposable that this city differs in this 
respect from the average community. 

It appears, then, that even. under a 
system of partisan nomination and elec- 
tion the selection of judges depends not 
upon the preference of the voters for a 
particular party, but upon the confidence 
of the public in the probity of the judge 
himself. 

In matters affecting his personal wel- 
fare, as distinguished from his public in- 
terests, the voter is disposed to subordinate 
his political convictions to his sense of 
personal safety. Hence it is that judges 
are quite commonly, in fact uniformly, 
elected without reference to their attitude 
upon political matters. 

It is said that judges in this locality, 
although no longer dependent upon any 
political party, are still subject to a “form 
of political activity just as detrimental, if 
not more so.” Reference is here made to 
the fact, assuming it to be a fact, that 
some judges participate more or less 
actively in the work of fraternal and social 
organizations, while others secure a great 
deal of publicity from the press reports of 
their cases. 


The Question of Advertising 


The inference conveyed by this. state- 
ment is that the judges in question act in 
these connections with the ulterior object 
of advertising themselves, and thus mak- 
ing up for the loss sustained by the fact 
that they no longer are assured the support 
of a political party organization. 

We cannot accept this inference without 
qualification. We think it quite within 


the bounds of probability that a judge may | 


act in such matters without selfish motive, 
and that whatever strength he may desire 
in this way may be the natural outcome of 
legitimate association with his fellows. 
At any rate, we cannot agree with the in- 
ference that such activities are in them- 
selves derogatory of the dignity with 


which a judge should bear himself in all 
the relations of life. 

To say that the judge loses by the 
change from the partisan to the non-parti- 
san system of election, is to say that the 
partisan system should be re-established, 
rather than that we should adopt a system 
which, while removing the judge from all 
open contact with the public, would place 
him under the stronger obligation to the 
appointing power. 

Whatever may be said for or against the 
forms of political activity here referred 
to, it remains to be said that many, prob- 
ably a large majority, of the judges in this 
locality are not subject to criticism on the 
score of undue or questionable activity. 
On the contrary, these judges are distin- 
guished as much by the rectitude of their 
private life as by their ability and probity 
on the bench. These men, at any rate, do 
not owe their re-electi¢n term after term 
to any conduct that can, even from the 
strictest viewpoint, be considered ques- 
tionable. 

Against every instance of questionable 
conduct on the part of a judge may be 
cited many instances, equally well known, 
of judges who in private and public life 
bear themselves in conformity with the 
highest standards of personal conduct. 


Courts and Commissions 


The proponents of the appointive sys- 
tem point to what they believe to be an 
analogy between the courts and the com- 
missions now appointed by the Governor. 
We are unable to perceive any similarity, 
except in form, between these branches of 
the government. 

The functions of the Railroad Commis- 
sion, Industrial Accident Board, and other 
bodies of the kind are administrative, 
rather than judicial. These bodies are 
composed in the main of laymen, who may 
or may not be versed in the law. The 
members of these bodies occupy a position 
similar to that of a court commissioner. 
Here the analogy ends. 

It may well be that the appointive sys- 
tem is efficient for all the purposes of a 
body whose function is limited to deter- 
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mining the proper rate of transportation 
between given points, or the proper 
amount of compensation due an injured 
workman. 

The questions adjudicated by these 
bodies are in their nature economic, rather 
than judicial. The relation of these 
bodies to the public is of a nature different 
from that of the judge. It does not follow 
that the system which is efficient in the 
selection of a railroad commissioner would 
prove equally efficient in the selection of 
a judge. On the contrary, the require- 
ments which commend the appointive sys- 
tem in one case may, and we believe do, 
preclude it in the other case. 

The suggestion that judges should be 
appointed rests partly upon an assumed 
difference in essence between the judicial 
and other branches of the government, and 
partly upon an assumed likeness between 
the functions of the judge and those of 
certain other officials now appointed. As 
to the latter assumption, we have already 
stated what we conceive to be the error 
upon which it is based. 

We can only add that the appointive 
system is of too recent origin to afford a 
basis of comparison in connection with the 
manner of selecting judges. 


Powers of the Judge 


Concerning the assumption of differ- 
ence between the judiciary and other 
branches of the government, we believe 
that the difference, if any such exist, is so 
much reason in support of, rather than in 
-opposition to the elective system. 

The judge, more perhaps than any other 
official of the government, is vested with 
power to vitally affect the property, the 
happiness, and indeed the life of the citi- 
zen. Ours is a government of law. Under 
such a government the official who inter- 
prets the law occupies a position of su- 
preme importance and wields the power 
of final arbiter between one citizen and 
another, and between the individual citi- 
zen and the nation itself. 

Property rights and family duties are 
alike subject to his judgment. From his 
mouth issues the law of the living and the 


will of the dead. To him the humblest 
citizen looks for the protection of his 
rights, whether of person or of property, 
as against any possible combination of his 
enemies. The hand of the nation itself, 
when wrongfully raised against a single 
man, woman, or child, is stayed by the 
voice of the law. : 

It would seem that the judge alone, 
even if all other officials be selected by 
process of appointment, should be chosen 
directly by the people. We may admit 


“that under the elective system unworthy 


men have been called to the bench. We 
admit that such mistakes will be repeated 
as long as the elective system prevails. 
This, however, is merely an admission of 
the fallibility of human judgment. It 
must also be admitted that even the ap- 
pointed judge has been proven fallible 
upon more than one occasion. 
Judging Qualifications 

Can the proponents of the appointive 
system claim infallibility in the “qualified 
appointing officer or board”? Of course, 
no such claim is made. All that is claimed 
is that by reducing the numbers entrusted 
with the respensibility for the appoint- 
ment of judges the liability to err will be 
proportionately diminished. 

It is claimed that the judgment of a 
few men having intimate knowledge of a 
candidate’s character is likely to be better 
than that of many men having only a 
general knowledge. 

With this claim we take issue. We be- 
lieve that the judgment of the people is 
more likely to be correct than that of a 
few men, however carefully they may be 
selected. 

We do not deny that under the appoint- 
ive system, where such exists, the general 
character of the bench is high and its gen- 
eral conduct satisfactory. Neither can it 
be denied that there are numerous excep- 
tions to this rule. We believe on the 
whole, that in such instances the character 
of the judge is good, not because he is 
appointed, but because the law which he 
administers is good and because his sur- 
rountings are conducive to good conduct. 


| 
| 
ib 
‘ 

| 

| 

| 

| 


AMERIOAN JUDICATURE SOCIETY 87 


The unsatisfactory condition of court 
procedure seems to be generally admitted. 
It may be that reform in this particular 
would not accomplish all that is desired. 
It would seem, however, that here lies the 
first step toward the hoped-for goal. It 
cannot be expected that a judge, however 
wisely selected and however proficient in 
his duties, can overcome the difficulties 
and disadvantages arising from a system 
of court practice that seems to have been 
devised for the purpose of prolonging, 
rather than of expediting legislation. 

Majority or Minority Selection 


The theory of an appointive judiciary, 
as we understand it, is that the judgment 
of a small number of men is better than 
that of a large number; that the people 
are unable to govern themselves, at least 
in the matter of selecting their judges, and 
that a judge in order to be trusted by the 
people, must be kept as far away from 
them as possible. 

We disagree with this theory. The rem- 
edy is worse than the disease. Judges ap- 
pointed in accordance with this theory. 
would be more, rather than less dependent 
upon the favor of others. The degree of 
their dependence would be great in propor- 
tion as the numbers to whom they owe 
their apointment are small. 

We do not suggest that “the people are 
too stupid in governmental matters to 
pick the best system.” On the contrary, 
we gladly join with the proponents of the 
appointive systtem in expressing the full- 
est confidence in the “sound common sense 
of the American public.” 

We disagree only as to the merits of the 
proposed system. It still remains to be 
proved that that system is the best. Until 
this proof shall be produced, we feel that 
we may venture to predict the rejection of 
the appointive system without at the same 
time raising any question as to the “sound 
common sense of the American public.” 


Influence of the Recall 


With reference to the suggestion that 
the objections to the appointive system 
may be overcome by the application of the 
recail, we would direct attention to the 


fact that the recall, as applied to the judi- 
ciary, was adopted chiefly upon the ground 
that the people, being acknowledged cap- 
able of electing judges in the first instance, 
could not very well be denied the ability 
to judge their conduct in a recall proceed- 
ing. 

We are free to acknowledge that we 


cannot see much help for the situation now 


confronting us in the suggestion that the 
people are unable to select their judges in 
the first instance, yet are quite capable of 
correcting the errors of the appointive 
power. The recall is consistent only with 
the elective system. 

The statement that the recall should be 
retained under the appointive system is 
denial of the main ground upon which 
that system is proposed, namely, the in- 
ability of the people to select their judges. 
The recall should be maintained, not, how- 
ever, as an illogical check upon the ap- 
pointive system, but as a logical and neces- 
sary feature of the elective system. 

The admission that the recall might be 
needed in the case of a judge who should 
prove “grossly offensive” or “grossly in- 
competent” is an admission that the “com- 
petent man” who, we are told, “will make 
the necessary investigations to discover 
the proper persons to sit on the bench,” 
may prove to be just as human as the 
average citizen, and just as likely to err 
in the search for “proper judicial mate- 
rial.” 

Men long ago learned that it is not 
necessary to burn a house in order to roast 
a pig. Why destroy a great principle in 
order to secure a reform in the adminis- 
tration of justice? It would seem that 
something is due in this connection from 
the members of the legal profession. 
Reform, like charity, should begin at 
home. 

Efficiency in the interpretation of the 
law is not entirely a matter of power on 
the part of the judge to tell the lawyer 
what to do and make him do it. The es- 
sence of efficiency is the determination of 
issues in a manner consistent with public 
and private rights. The best assurance 
that these rights shall at all times and in 
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all circumstances be respected lies in the 
maintenance of direct connection between 
the citizen and the judge. 

Capacity of the People 


The issue between the elective and the 
appointive system of selecting judges is 
but a form of the ever-existing struggle be- 
tween those who believe in government by 
the people and those who believe in gov- 
ernment of the people, between those who 
believe that the people are capable of gov- 
erning themselves and those who believe 
that the people are capable only of select- 
ing others to govern them. 

The substitution of the appointive for 
the elective system in certain instances 
does not signify a “democratic revolution.” 
The tendency in this direction may be 
progressive, in the judgment of those who 
understand that term, but it is certainly 
not a democratic tendency. 

We readily concede that as to some 
functions of government the appointive 
system is to be preferred. But the very 
reasons for this preference operate to ex- 
clude the judiciary from the appointive 
system. If we say that a certain official 
may be appointed because his functions 
are administrative, we may also say that 
a judge should not be appointed because 
his functions are not administrative but 
judicial. 

If there be a single reason in favor of 
the election of any official that reason will 
be found to apply with greater force in the 
case of the judge than in the case of any 
other official. 

The judge embodies the powers of gov- 
ernment more immediately and more com- 
pletely than does the occupant of any other 
representative office. His judgments are 
the interpretation of the people’s will. 
That will, be it wise or unwise, strong or 
feeble, is the soul of free government. 

If free government is to endure in sub- 
stance as well as in form the people must 
preserve in their own hands the power and 
the responsibility of naming the officials 
who interpret their will and who hold the 
scales in which the deeds of men are 
weighed. 
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Epitor’s Note.—Among various speak- 
ers Mr. A. E. Bolton was given the floor, 
and suggested that the defects of the judi- 
ciary and of judicial procedure could be 
obviated by submitting litigation to law- 
yers selected by the parties, who should 
be paid $50 a day by the state. To this 
Mr. Denman responded that such a sys- 
tem would lead to abuses, for unscrupu- 
lous lawyers would frame a situation so 
that one of their number could sit indefi- 
nitely on a hearing at what would be for 
them a rich fee. He then continued: 


Remarks by William Denman 


There is only one way of having cases 
decided, that is, only one way which is 
successful for the great mass of litigation, 
and that is by having a government tribu- 
nal settle tt. That is one of the great dis- 
tinctions between civilized bodies of men 
and uncivilized, that you have a definite 
and permanent tribunal whose processes 
are regular, governed by an officer who is 
a judge primarily, in which you can have 
determined questions of disputes between 
different human beings. Now, the pur- 
pose of that tribunal is not to do a popular 
and pleasant thing. The purpose of that 
tribunal is to decide. a controversy the 
limits of which are determined by the 
pleadings between two contesting parties. 
And the question for the average man is, 
how can that thing be done so that he gets 
a decision in a reasonable time? For it 
means far more to the fellow down at the 
bottom, with a small interest and with a 
small amount at stake—big to him—it 
means far more to him that the courts 
should be efficient, than it does to the rich 
man or the rich organization at the top. 
Because a rich man has his other interests, 
he can go on and do other things while 
his lawyers simmer along in a leisurely 
way, as you have it here often in certain 
tribunals. But the little man, if he has to 
pay the expenses of prolonged and serious 
litigation, would a great deal rather see 
his claim go unlitigated. Now, we know 
perfectly well that the average man of 
small interest does not want to go into 
court. He cannot afford it. It takes too 
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long. He has to give up his wages for too 
many days, and he is liable to lose his job. 
And he concludes he will not litigate. 
With inefficient courts the blackmailer 
and unjust claimant always has the best 
of it because he knows that the average 
man shrinks from litigation and will make 
a bad settlement rather than go into court. 

Now, what is the purpose of democracy 
if it is not to secure, through the people’s 
representatives, efficient government? Is 
the purpose of democracy simply to em- 
body into law an abstract ideal of univer- 
sal participation of each citizen in each 
public function? Is that what democracy 
means? Or is democracy a method of 
securing for the people good government 
over the longest period of time, with the 

‘recognition that you cannot have good 
government over a long period of time if 
the governmental officials are in a small 
group of men who perpetuate their 
authority. 

The only real reason why we insist on 
elections is because we fear that the other 
method will make government less effi- 
cient. The reason why we want to par- 
ticipate in government is because we feel 
that where we do not participate in gov- 
ernment the benevolent despot turns his 
government over to the less benevolent 
son, and it goes to the idiot grandson, 
and we are less well off than we are under 
the less efficient system of election. That 
is the reason why the government demands 
and insists on a continuous interference 
or a continuous entering into the function 
of selecting officers. 

Now, if you get an efficient system 
through electing a man to choose out your 
officers for you, wherein is that not democ- 
racy? If it is admitted that you cannot 
get efficient judges by picking them helter 
skelter in a general election, if that is ad- 
mitted, why is it undemocratic to say that 
the people still have the capacity to choose 
a man who, in turn, after the careful in- 
vestigation which they cannot give, does 
select the competent judge? Are we to 
reduce the doctrine of democracy to the 
absurdity of saying that everything we 


cannot do ourselves and must get some- 
one else to do for us is an undemocratic 
thing? This is the result of such an argu- 
ment, namely, that we cannot get efficient 
judges by the general elective system, and 
therefore we never should have efficient 
judges because we will only have them if 
appointed by someone else. 

The fact is that with your system of 
recall you will get all the pressure that 
you desire, if you desire pressure on the 
court. If that is a desirable thing, you 
have an instrumentality there sufficiently 
coercive on the members of your bench. 
And we must not forget that all of the 
recall agitation with all of the demands 
for a change in our courts, and all of the 
cry against the judges because of their 
refusal to treat the acts of the legislature 
as the people thought they should be 
treated, arose after fifty years of choosing 
judges at general elections for short terms 
with retirement without pension. In 
other words, all your evils that you are 
crying out against in this state came after 
you have had fifty years of experience in 
the system which some of these gentlemen 
seem desirous of continuing. 

This brings me to the suggestion of 
Judge Richards, namely, that three- 
fourths of the states of the Union—those 
adopting the later constitutions and some 
of the states providipg the old constitu- 
tions—have adopted the elective rather 
than the appointive system. This is a fact. 
There are still left some states, twelve or 
thirteen, I believe, that do not select 
judges at general elections. Some have 
good judges and some have not, as we read 
the reports. But: Judge Richards has 
failed to note one element in the historical 
review. None of these changes to the 
elective from the appointive system have 
come within very recent years. They were 
all the work of the agrarian movement in 
the earlier and middle portion of the last 
century. At that time there was a strong 
pressure, a strong demand for this kind 
of democratic government, and it came 
during a period when people were scat- 
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tered through agricultural districts and 
knew their candidates. But in the last 
twenty-five or thirty years, on the con- 
trary, the movements have been all the 
other way, with these provisions for short- 
ening down the ballot, increasing the ap- 
pointing power by the officials chosen, and 
insistence on efficient men for the purpose 


of choosing other specialists for the ad- 
ministration of government. I do not be- 
lieve that the genius of our democracy will 
fail under these new conditions, and feel 
itself fettered with the fallacy that no 
governmental act shall be deemed conso- 
nant with democracy which is not done 
immediately by the electorate. 


New A. B. A. Constitution 


The American Bar Association has a 
new constitution and by-laws, adopted at 
the recent Boston meeting, by the narrow 
margin of one-half a vote, according to 
the teller’s count. The new constitution 
is some improvement over the old by uni- 
fying the organization to some extent. 
The various sections and committees will 
possess uniformity of structure and powers 
at the start, but may later diverge con- 
siderably through the exercise of neces- 
sary autonomous powers. 

The officers of the Conference of Bar 
Associations were prepared to oppose the 
new constitution on the ground that it 
made a sectiqn of the conference, ard that 
delegates would therefore have to be mem- 
bers of the A. B. A. in order to have a vote. 
This opposition was speedily obviated by 
altering the draft and leaving the confer- 
ence in its present position as a sort of 
infeiior affiliated body. 

Some opposition developed from the fact 
that the draft creates a section on criminal 
i:w #nd criminology, which was presumed 
to be a blow at the relations heretofore ex- 
isting between the Association and the 
American Institute of Criminal Law and 
Criminology. The idea of the drafting 
committee and executive committee ap- 
peared to be that the Institute would sur- 
render its autonomy and identity and 
merge in the new section, notwithstanding 
the fact that this would prevent a large 
portion of its lay membership from hav- 
ing a vote. The outcome will doubtless not 
be so far from the present condition. The 
Institute will of course continue as for- 


merly and may derive some assistance 
from the new section. 

The chief objection to the new constitu- 
tion lay in the fact that it abolished the 
Council on Legal Education. This coun- 
cil was created by the association for the 
express purpose of securing higher stand- 
ards of legal educatién. Only a small 
minority of the men coming to the bar 
are from high grade law schools. It was 
hoped that the council might attain some 
of the success which rewarded the efforts 
of the American Medical Society’s Coun- 
cil on Medical Education. The chairman 
of the latter body was able to report in 
1916: “In 1904 the number of students in 
high standard medical colleges was 6 per 
cent and in 1915 it was 80 per cent. The 
number graduated in 1904 from high 
standard medical colleges was 369 and in 
1915 it was 2,652. The percentage from 
high standard colleges being 6.4 in 1904 
and 75 per cent in 1915.” These figures 
tell the story of elevating a profession in 
a single decade to the point that most of 
its novitiates are finely equipped for serv- 
ice; it tells of raising the profession in 
public estimation in the only way in which 
this can be done, by enabling it to render 
a higher quality of service. This remark- 
able change has incalculably bettered the 
medical profession and in equal manner 
has brought direct benefits to the public. 
It has practically killed off the diploma 
mills of the old days, at the same time re- 
ducing the mortality rate for individuals. 

The executive committee, determined to 
carry the revised constitution through, 
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evidenced a willingness to put gn end to 
the hopes of the many supporters of the 
Council on Legal Education. It had al- 
ready evinced a hostile attitude to the 
council by appropriating an inadequate 
sum for practical work. The suggestion 
that the council may be reconstituted by 
the new section of legal education is un- 
satisfactory, for the section will likely be 
dominated by the opponents of progress. 

This is the greatest objection to the 
new constitution as compared with the 
old, though it contains every essential fea- 
ture of the old which is repugnant to the 
idea of making the American Bar Associa- 
tion a responsible and deliberative body. 
The future looks dark for those who have 
hoped to improve the quality of the young 
men coming to the bar in a substantial 
way and more rapidly than is likely to be 
the case under the present slow evolution 
toward higher standards of education and 
admission requirements. 

But none of these objections go to the 
length of the criticism of the draft in the 
August number of this Journat. In sub- 
stance that cricitism is that the American 
Bar Association has outgrown the primi- 
tive organization represented by this con- 
stitution. It now has widely varied and 
extremely important activities. It has 11,- 
000 members. About 800 members regis- 
tered at’ the Boston meeting. At its 
“deliberative” sessions there are rarely as 
many as 200 votes on any question. More 
often there are less than 100. And yet the 
vote of this handful of members, at ses- 
sions which are never long enough for 
genuine deliberation, is in theory binding 
upon the entire membership. This theory 
obviously breaks down, and then the execu- 
tive committee has to step into the breach 
and save the association from unwise de- 
cisions through its power to strangle any 
move of which it does not approve. 

It is a case of the defects of minority 
control being cured by a larger dose of the 
same medicine 

The work of the Council of Legal Edu- 
cation has been nipped in the bud by a ma- 
jority of one-half a vote in an assembly of 


only a little more than a quorum. At the 
same meeting the discussion of military 
justice, a matter concerning which the 
Congress and the people should receive 
assistance at this time from the American 
bar, reached such a critical stage that the 
executive committee asked to have it taken 
from the floor, lest an accident happen. 
Under its present organization the asso- 
ciation cannot come to grips with live 
questions. Real decisions are extremely 
dangerous. It has to be nursed along the 
middle of the highway by its executive 
committee, very loyal and able men, it is 
true hut nevertheless quite unable to take 
any serious affirmative stand on contro- 
versial questions. 

The town meeting form of government 
is ideal under proper conditions. It is 
entirely unsuited to the conditions of the 
American Bar Association. It leads in- 
evitably to clique domination, to inaction, 
hesitancy, to “passing the buck.” What is 
needed is representative government, giv- 
ing to every member some measure of 
power and some responsibility. 


A California Opinion 

In debating the subject of judicial pro- 
cedure, Mr. C. S. Cushing, a prominent 
member of the San Francisco bar, took oc- 
casion to score on present methods of se- 
lecting judges in his state. The following 
quotation is from the Transactions of the 
Commonwealth Club of California, Vol. 
VIII, No. 1, p. 31: 

“The trouble is, gentlemen, that in this 
state of ours-(and it has been worse 
within the last two years, since we have 
the recall of judges and since we are hav- 
ing the initiative and referendum) the 
electorate is not sufficiently experienced to 
elect good judges. There is not a man in 
this room who, if he thought that the loco- 
motive engineer was going to be elected at 
the polls, would trust his life to him on a 
trip to Los Angeles. Yet a hundred thou- 
sand people in this town, men and women, 
a great many of them good citizens, but 
knowing nothing as to what a good judge 
should be, gather at the polls and they 
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elect a judge at the polls to determine how 
this system is going to be carried out; and 
I say that the members of the bar, if they 
could give their honest opinion, will say 
that the question is not a question of pro- 
cedure, but rather it is a question of the 
man handling it. 

“The system of electing judges is a fail- 
ure, not because the people are not _well- 
meaning, but simply because they do not 
know the kind of men to put on the 
bench.” 


The Spirit of the Profession 

There is a widely exploited theory that 
progress is the resultant of the efforts 
of various gruops of persons each seek- 
ing its personal interest. Legislation by 
the representatives of localities rests in 
great part on this theory and it needs 
but a reading of the debates on a tariff 
bill to see how badly it works. Of this 
doctrine Judge Peters said in Clayton v. 
The Harmony (1 Pet. Adm. 170): 
“Speculative or interested investigators, 
who in analyzing the human miad look 
on the dark side of human nature find 
that the best actions of men spring from 
selfishness. I do not envy them their 
discovery or the humiliating reflections 
which spring from it.” 

Whatever may be the fact as to men 
generally, the public activities of the 
legal profession have been singularly free 
from the taint of professional self-in- 
terest. When the barons ruled England 
they made a government which existed al- 
most solely for their benefit. When the 
clergy were the predominant factor they 
made themselves a privileged class to 
which all others were compelled to pay 
tribute. No one can imagine a govern- 
ment by doctors in which the citizen 
would not be compelled to carry a pocket 
full of expensive medical certificates and 
submit to a new inoculation (at $2.00 
per) every time business got dull. But 
while it is a commonplace that lawyers 
now preponderate in the legislative halls, 
there is no cause for complaint of laws 
designed to favor or aggrandize the legal 


OF THE 


profession. On the contrary instances 
of professional altruism are many. The 
workmen’s compensation acts are perhaps 
the greatest domestic reform of the 
present generation. They were formu- 
lated by lawyers, indorsed by bar asso- 
ciations, and passed by legislatures of 
which lawyers constituted a majority, de- 
spite the fact that those laws struck down 
at one blow the most prolific single source 
of litigation. The present system of ex- 
amining land titles benefits two classes, 
the lawyers -and the abstract and title 
insurance companies. The former class 
indorses and advocates the Torrens sys- 
tem while the latter bitterly opposes it. 
The individual lawyer doubtless looks to 
his own interest as closely as any one. 
But in its aggregate and profession ac- 
tivity the bar is altruistic and public 
spirited beyond any other class of citi- 
zens. Doubtless this is due in a large 
measure to the fact that the professional 
activities of a lawyer are directed to his 
client’s interest, his own profit being a 
mere incident. Whatever may be the 
cause, the fact is clear that the legal pro- 
fession has a unique fitness for the trus- 
teeship of public office and public re- 
sponsibility, and the policies of the im- 
pending reconstruction will be sound and 
just in proportion as that spirit is exer- 
cised in their formulation.—Law Notes, 
January, 1919. 


Judicial Tenure 

It has long been a debatable question 
whether a short term or a life tenure 
secures the largest measure of judicial 
efficiency. On the one hand it is argued 
that a short term is essential to give an 
opportunity to retire from the bench 
those judges who prove unfitted for ju- 
dicial duties. On behalf of a life tenure 
it is urged that only by complete freedom 
from political influences can judicial in- 
dependence be secured and judicial posi- 
tion be made attractive to the men best 
fitted for it. It has been suggested with 
much force that the solution lies in a 
compromise between the two conflicting 
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views ; that judges should be elected for a 
short term, say four years, and if re- 
elected at the end of that time should hold 
for life. Certainly any judge whom the 
people are willing to re-elect after four 
years’ service would continue to render 
as good if not better service for the re- 
mainder of his life. It seems equally clear 
that the election of a judge for life is so 
serious a matter that some substantial 
opportunity to ascertain his fitness should 
precede it. The life tenure is universally 
admitted to present many advantages, and 
the idea of a precedent “test term” ap- 
pears to be. an effective answer to the 
objections commonly urged.—Law Notes. 


Remedies for Review 

In many jurisdictions several remedies 
for review still exist—appeal, writ of 
error, certiorari, etc. In such jurisdic- 
tions, if a party seeks to avail himself 
of an inappropriate remedy he is promptly 
thrown out of court. It may be that the 
question of the proper remedy is a close 
and difficult one on which the judges di- 
vide, but that does not help the unfortu- 
nate lawyer. It may be that in the mean- 
time the time to resort to the correct writ 
has expired; if so, so much the worse for 
the client. It is hard to find any justifi- 
cation for such a state of affairs, which 
is plainly a survival of an archaic sys- 
tem. One of the greatest vices of com- 
mon-law procedure was the variety of 
writs from which the plaintiff was 
required to choose at his peril. That 
system has now been abolished with sub- 


stantial unanimity, and a plaintiff merely 
sets out the facts and receives whatever 
relief the law may allow thereon. There 
is no reason whatever why a party desir- 
ing a review should not in like manner 
remove the case by a single writ or notice 
uniform in all cases and then receive 
from the reviewing court such relief as 
the law may warrant. Every time a 
suitor is dismissed from court without 
a hearing, justice has miscarried. Some- 
times it is the fault of the attorney, as 
where the facts necessary for a decision 
are not before the court. But where the 
proceeding is taken in due time and the 
record is before the court, and neverthe- 
less the cause is not heard because the 
paper by which the record was brought 
up was called a “writ of error” instead 
of a “certiorari” the fault is in our judi- 
cial system. The case is as fairly be- 
fore the court as if the proper writ had 
been used; the record is in its hands and 
the error of the lower court plainly ap- 
pears. But just because a writ bearing 
the wrong name was used to bring the 
parties and the record into court the 
etvor must go uncorrected and the injus- 
tice unremedied. The simplest mind can 
see the folly of such a proceeding and the 
most astute can find no justification for 
it. Most jurisdictions have adopted stat- 
utes whereby a notice of appeal suffices 
to bring up any case for such review as 
may be proper, and the fact that the 
others have not done so is a reproach to 
the legal profession.—Law Notes, March, 
1919. 
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